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b.	 Military Participation on Local Planning Commission:  The State of Florida 
passed legislation62 assigning a military installation representative a seat as an ex-
officio, nonvoting member on a local government land planning or zoning board.  
The representative may participate in planning board deliberations on a zoning and 
development application pending before the board, but cannot vote on the issue.  

Oftentimes a developer is unaware of the mission or activities on goingon the base 
next door.  If it were, it might be able to make adjustments and accommodations that 
can speed the process, save time and money for the applicant, and possibly resolve 
contentious encroachment issues early in the process.  

Strategy:  A local jurisdiction that permits a major public interest such as the local 
military base command staff to participate in a development review dialogue has a 
greater likelihood of working out technical differences between the applicant, local 
government, and the neighboring military installation.  

H.  Local Administrative Actions  
The final litmus test to achieving compatible land use opportunities near a military 
installation is local government administrative actions that execute public policy.  This last 
section reviews the tools available to deal with civilian encroachment issues through the 
judicious administration of local government policies and regulations.

1.	 Caveats to Administrative Action:  The practitioner should be aware there are certain 
due process issues and legal doctrines of which planners must be aware.  These include 
a prescription against ex parte communications and the legal doctrines of vesting and 
estoppel. 

a.	 Ex Parte Communications:  In the case of a quasi-judicial action, a deciding board 
of appeals or local legislative body is bound by the rule of ex parte communications.  
This means decision makers cannot talk to one party about the merits of a pending 
case without all parties being present.  Every interested party must have the 
opportunity to hear all testimony and facts submitted to the record that may have a 
bearing on the final decision.  Decision makers who accept or exchange information 
on a pending case outside of the normal public process could jeopardize a pending 
zoning case and may have it declared prejudiced and flawed by the courts, assuming 
a challenge.  

There are strict rules on pre-hearing contacts with decision makers, and there are 
limitations on lobbying by local board or planning staffs outside their normal 
report and presentation functions at zoning hearings.  This is true for military base 
commanders attempting to influence a local decision-making process.

Today, nine States are considered quasi-judicial in matters of zoning, whereas 27 
States are legislative.  In the remaining 15 States, it is unclear (see Appendix 1 for 
State listings).
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b.	 Vesting and Estoppel:  The doctrines of vesting and estoppel are fundamental to 
the local zoning and development process. 63   Once a right to develop property is 
“vested,” subsequent governmental actions to thwart such development may be 
judged a “taking.”  However, prior to vesting, permission to develop property still 
can be denied or modified for cause.  

The legal concept of vesting is entirely a matter of State law.  For instance, when a 
landowner’s right to develop his land becomes vested will differ from State to State.  
In principle, the law of vested rights seeks to balance competing interests of the 
developer and the municipality.  A developer needs some protection from changing 
development requirements that would otherwise prevent completion of a project 
or make it more costly to complete.64  On the other hand, a locality must have the 
ability to respond to changed circumstances as part of its police powers.

The legal doctrine of estoppel will be applied by a court to prevent a jurisdiction 
from asserting that a change in law or circumstances prevents a landowner from 
asserting his/her common law property rights.  To be successful in asking that 
estoppel be applied against a defendant, a plaintiff must show that he/she has 
changed his/her position to his/her detriment after relying on some official action 
that was appropriately and legally accomplished.

There are some similarities between the fact situations necessary for a landowner 
to assert vesting or ask that estoppel be applied.  Vested rights that are denied by a 
local jurisdiction can lead to a takings claim against that jurisdiction.  Therefore, it 
is important that planners be especially aware of their state law as to vesting.  

Here are some examples of when vesting has been deemed to occur in three 
different states:

1) 	 In the State of Maryland, vesting does not occur until ground is broken and 
footings are poured.  The possession of a building permit or a grading, erosion, 
and sediment control permit does not necessarily confer vesting.65

2) 	 In the State of Virginia (a Dillon Rule State), vesting occurs when the developer 
and the local governing body reach agreement on “proffers” or formulate a 
development agreement.  Once accepted by local government, development of 
the property may proceed unencumbered by right. 

3) 	 In the State of California, a property is vested when three things have occurred:

a)	 All necessary permits for development (entitlements) have been secured  
      from appropriate public agencies 

b)	 Such permits specifically describe the improvements to be made  

c)	 The developer has done substantial work, expending substantial money,  
      and incurred liability in reliance on permits received.66
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Just as courts may vary, so also may States.  Each State is different in terms of when vesting 
occurs.  The reader is urged to research this topic before assuming a governmental action 
can change or rescind a legitimate development application, without incurring charges of 
inverse condemnation.

2.	 Geographic Information System (GIS):  A GIS is a computer-based system 
capable of capturing, storing, analyzing, and displaying geographic information; that 
is, multifaceted data absent specific locations and the relationship among differing sets 
of information on that location.  GIS technology can be used for resource management 
analysis and community land use planning.  It has the capability for identifying compatible 
and incompatible land use activity that could impact on the operational utility of a military 
installation.  In this sense, GIS is a powerful administrative and planning tool to help in 
analyzing existing, potential, and planned spatial land use relationships in a geographical 
context.  The power of a GIS to the compatible land use planning process and toolkit comes 
from its ability to characterize unique natural and human-made characteristics in a spatial 
context.
      
As a land use planning tool, digitized spatial geographic information in computer-generated 
format can represent current and future land-based resources and activities.  It can help 
to understand what property needs to be protected or limited in development because of a 
variety of characteristics.  These include but are not limited to areas affected by high noise 
or military aircraft crash hazard, environmentally sensitive lands, floodplains, water quality 
protection, cultural and natural resources, endangered species habitat, and productive 
farmland.  

By analyzing the GIS information layers, often several land protection objectives can be 
served.  For example, an area adversely affected by aircraft approach and departure zones 
and high noise might also be an area harboring endangered species habitat or precious 
farmlands, or needing water quality protection.  An area adversely affected by military 
operations might be protected from incompatible development by applying multiple land 
protection programs or devices within the areas affected.

A land use compatibility planning program under the aegis of a number of Federal, State, 
local, and conservation-based organizations was undertaken for Fort Bragg/Pope AFB, 
North Carolina.  The program used extensive GIS data collection by the North Carolina 
Center for Geographic Information Analysis (see Fort Bragg, NC, Case Study below).  By 
observing the characteristics of parcels needing protection revealed in GIS mapping layers, 
appropriate Federal, State, and private sector conservation/protection programs could be 
targeted for these parcels.  Sometimes the protection of endangered species habitat outside 
a military installation reduces the need to protect that habitat on the base, thereby freeing up 
military land needed for training and operations.

The use of GIS provides insight into multidisciplinary techniques and resources that can be 
used to protect the public health, safety, and welfare, the dual goal of a JLUS program.

3.  Real Property Transaction Strategies:  The following tools can be used by planners 
and others to purchase or encumber all or a portion of property rights on property that might 
create an encroachment issue for military installations.
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a.	 Securing Property Rights:  Ownership of property includes possession of a series 
of rights to the property.  The State or the general public always retains certain basic 
rights to all real property.  These rights include police powers, right of taxation, 
eminent domain, and escheat (the right of the sovereign to own those properties 
not in the ownership of others).  Other, neighboring property owners retain 
certain rights over their neighbor’s property, such as the flow of water across land.  
Ownership rights may be bought and sold, collectively or separately, depending on 
the interests of the buyer and the willingness of the seller.  An easement is a right of 
another to a part(s) of the benefits of real property ownership, depending on what is 
available for sale.

4.	 Easements:  Easements are permanent set-asides of land, with the title to the easement 
held by the easement purchaser until sold or released.  The original property owner retains 
property rights to the unsold bundle of rights.  Easements work well within different 
jurisdictions and represent agreements between the private property owner and the local 
jurisdiction.  Easements are enforceable in civil court and may often be acquired for a 
fraction of the cost of the true land value and still achieve the sought-after protection.

Table V- 6

Local Administrative Actions

Strategies & Tools
Implementing 

Authorities
Relationships to 
Encroachment

ADMINISTRATIVE 

ACTIONS

Real Property  

Transaction Strategies

Local govt.

These are ministerial 
actions taken by a public 
official to implement 
the Plan, codes and 
ordinances, and  policies.

Administrative actions are the 
final authorities of local govt. to 
influence development applications, 
be it through the development 
review process, the proffering of on- 
and off-site improvements for the 
benefit of the public, or cooperative 
agreements between local govt. and 
a land developer.  

Easements

•  Avigation 

Local govt./military 
and property owner and 
acquisition of select 
property rights.

An easement would allow military 
aircraft to fly below approved FAA 
levels of 500 feet for rural areas and 
1,000 feet for urban areas (AGL).
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•  Conservation  

     Easements and  

     Partnering

State and local govt./DoD/
NGO and property owner.

Acquisition of select 
property rights and 
interests.

Conservation easements are 
different from avigation easements 
in that they deal with the future use 
of land.

The application to compatible land 
use near military installation and 
the preservation of environmental 
values are interconnected and 
valuable, complementing objectives.

•  Open Space State and local govt./DoD/
NGO and property owner.

Acquisition of select 
property rights and 
interests.

Securing open space through 
dedication, gift, or purchase is a 
valuable use of land long term.

Open space is a compatible 
neighbor to military installations 
and operations.

•  Less than Fee  

    Simple Acquisition

State and local govt./DoD/
NGO and property owner.

Acquisition of property 
rights and interests.

Complex planning process requiring 
careful coordination with the 
local military installation and the 
governing body.

•  Covenant and  

     Deed Restriction

State and local govt./DoD/
NGO and property owner.

Acquisition of property 
rights and interests.

Similar to cooperative agreements 
that are recorded with the deed to 
run in perpetuity or until original 
purpose is extinguished.

•  Purchase of  

    Development  

    Rights

State and local govt./DoD/
NGO and property owner.

Acquisition of property 
rights and interests.

Willing buyer and willing seller.

•  Land Swaps/ 

    Transfers

State and local govt./DoD/
NGO and property owner.

Willing land transfer between two 
parties of interest
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•  Property Tax  

     Incentives

State/Local govt. Property owners compensated 
through property tax reduction.  
State/local govt. compensated by 
continuing presence of military.

  •  Fee Simple  

      Acquisition

State and local govt./DoD/
NGO and property owner.

All interests compensated.

Easements are important implementing elements of the military’s overall conservation 
partnering program. The authority extended by Congress for DoD to encourage 
conservation partnering with nongovernmental organizations (The Nature Conservancy, 
for example) and State and local governments focuses on securing specific development 
rights to property for conservation and natural resources protection purposes.  In addition, 
its purpose is to prevent incompatible development from encroaching upon and interfering 
with the mission of a nearby military installation.

There are many types of easements.  They can be categorized as subsurface, surface, 
and above surface, even aerial (avigation).  Easements are secure surface and subsurface 
rights to access and sustain public and private services and facilities, such as underground 
and aerial utilities, transportation facilities, and navigation (aerial and surface) and the 
preservation of farmland, natural resources, and scenic views. 

Strategy: When property is acquired, usually all rights, except those retained by the 
State, are purchased in fee.  However, it is possible to acquire only certain rights that 
are needed for a specific purpose assuming a willing seller and a willing buyer.  

These limited rights can be acquired in the form of easements, with the owner retaining 
other rights to the property.  Easements are recorded in the land records of the local 
jurisdiction. The price for an easement is determined by the value that the landowner is 
willing to place on rights to be sold.  If the requested easements will not significantly 
impair the owner’s contemplated use or sale of the land, the cost could be low.  In the case 
of utility easements and rights-of-way on the property, the owner may find it advantageous 
to dedicate an easement at no cost or consideration.   

Strategy:  The enforcement of recorded easements not held by local government is the 
responsibility of the party holding the easement.  Utility companies police their own 
easements, as do neighboring property owners, who may hold a reciprocal cross access 
easement, and a conservation-based organization.  Easements acquired and held by 
the DoD are enforced by the military installation.  Often this becomes problematic as 
personnel changes can lose the continuity and awareness that easements held require 
continuous monitoring.

Easements 
are important 
implementing 
elements of the 
military’s overall 
conservation 
partnering 
program
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a.	 Avigation Easements:  Avigation (air navigation) easements may be donated by 
a property owner or purchased by an entity desiring a right to fly unencumbered 
over property below the 500-foot AGL floor established for rural areas and 1,000 
feet AGL floor for urban areas established by the “500-Foot Rule.”67  In some 
jurisdictions, for example Aurora, Colorado, and Escambia County, Florida, an 
avigation easement is required as a condition of subdivision approval.  In Virginia 
Beach, Virginia, the Navy purchased avigation easements in an effort to protect the 
flying mission of NAS Oceana located there.

b.	 Conservation Easements:  The focus of this subsection is conservation easements 
and buffers of all types.  Typically, they are based on specific arrangements made 
between the property owner and a second or third party of interest.  Consideration 
may involve set-aside of land for easements, tax incentives, or other forms of 
compensation.

In addition, the compensation could be a set-aside for philanthropic and 
eleemosynary purposes with no exchange of value or property tax incentives.  
Whatever form it may take, it is a matter between the property owner and the 
interest seeking to secure the easement(s).  It may be a special-purpose easement 
such as a unique wildlife habitat or natural geologic features easement, scenic 
easement, forest preservation easement, floodplain easement, farmland easement, 
and so on.

Such easements represent an agreement between the property owner and a second 
party, be it a State or local government unit or private interests, or neighboring 
property owner.  Easements can be recorded on a subdivision plan or plat of record, 
in the land records as part of a city or county deed description, or both.

•	 Conservation Partnerships and Buffer Areas:  Congress authorized the 
DoD to partner with States and local governments and conservation-based 
nongovernmental organizations to address the use or development of real 
property in the vicinity of a military installation for the purpose of limiting 
development that may be incompatible with the military mission, and to 
preserve environmental and conservation values 68 (See Appendix 2.2).

A second congressional authorization involved conveyance of surplus military 
real property for natural resource conservation purposes.  When there is surplus 
military property that may be used for conservation purposes, the conveyance 
of the property may be made to a State or political subdivision of a State or a 
nonprofit organization whose purpose is conservation of natural resources on the 
surplus property.69
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Case Study: Fort Bragg and Pope AFB, North Carolina
DoD is now positioned to work with various states and conservation land trust 
nongovernmental organizations (NGOs) to leverage DoD resources with public 
and private funding sources to protect training and readiness missions that 
could be negatively impacted by encroachment of incompatible development. 
This authority was used at Fort Bragg, North Carolina, where the U.S. Army, 
the State of North Carolina, the U.S. Fish and Wildlife Service (USFWS), and 
The Nature Conservancy (TNC) joined together to form the North Carolina 
Sandhills Preservation Project.  

The purpose was to develop a plan to protect and conserve the red-cockaded 
woodpecker (RCW), the longleaf pine, and other ecosystems in the sandhills 
of North Carolina while also protecting the training and readiness missions at 
Fort Bragg.  Under this plan, the USFWS has acquired lands through purchase 
or conservation easements that could support RCW populations and other listed 
rare species.  

This case study exemplifies this new approach to conservation partnering.  The 
focus areas involved more than 220,000 noncontiguous acres of land managed 
by State and Federal agencies.  The goal is to create wildlife habitat corridors 
between the RCW populations at Fort Bragg and nearby Camp Mackall.  This 
will be accomplished by:

•	 purchasing key parcels from willing sellers based on priorities identified 
in the collaborative planning process executed under the aegis of the Fort 
Bragg–Pope AFB JLUS; 

•	 purchasing conservation easements from willing sellers;

•	 entering into cooperative management agreements with private landowners;

•	 participation in the North Carolina Sandhills Safe Harbor program, which is 
open to non-Federal landowners within an area comprising six counties in 
the south-central portion of the State (Cumberland, Harnett, Hoke, Moore, 
Richmond, and Scotland).  Under the program, landowners enroll land in 
the program by agreeing to carry out any of a number of activities beneficial 
to the RCW.  These include wise land management and conservation 
practices to provide good quality foraging habitat, restore the open, park-
like pine forest conditions that the woodpecker requires, and enhancing 
opportunity for nesting and roosting sites;70 and 

•	 Management of newly acquired areas by the North Carolina Games Lands 
Commission, the USFWS, or TNC.  Fort Bragg will be able to use the land 
for training (such as using areas for parachute trainingdrop zones) so long 
as the activity conducted by the military is consistent with the conservation 
objectives.  



V-104

Practical Guide to Compatible Civilian Development Near Military Installations

helping communities help themselves

Table of Contents pgs ix, x, xi, xii, xiii, xiv, xv

Figure V-28

May 2003
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Figure V-29

1930s Urban Development 1950s Urban Development

1970s Urban Development 1990s Urban Development

Fort Bragg

Fort Bragg

Fort Bragg

Fort Bragg

Civilian Growth Near Fort Bragg, NC — 1930-1990



V-105

Practical Guide to Compatible Civilian Development Near Military Installations

helping communities help themselves

Table of Contents pgs ix, x, xi, xii, xiii, xiv, xv

Figure V-30

Fort Bragg, NC — One-Mile Buffer Area Map

Such a partnership as demonstrated at Fort Bragg and Pope AFB (Fig. V-30) is a powerful 
model in encroachment prevention, preserving national defense training and readiness 
while protecting endangered species and critical habitat and providing more public 
recreation opportunities.

•	 Cooperative Agreements:  In 1995, a cooperative agreement was signed 
between the U.S. Army Environmental Center (AEC) and The Nature 
Conservancy (TNC).  The agreement calls for a cost sharing in the acquisition 
of conservation encumbrances (fee simple land purchases by the TNC) or the 
purchase of deed restrictions in perpetuity by the TNC.  

All acquisitions are between a willing seller and a willing buyer.  The 
objective of the cooperative agreement between the AEC and TNC is to 
secure long-term military mission capability and preserve declining natural 
resources.

To date, the DoD conservation partnering authority has been used at the following 
locations:

°	   Florida Greenway Project involving ARNG Camp Blanding,  
      Eglin and Tendall AFBs (2004);
°	   Fort Carlson, CO (2005);
°	   MCB Camp Lejeune, NC (2004);
°	   MCAS Beaufort, SC (2004); and
°	   NAS Pensacola, FL (2003).

The preservation 
of open space 
near a military 
installation can 
be a means of 
insulating the 
military mission 
from civilian 
encroachment
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Strategy:  Conservation partnerships between entities with seemingly disparate 
interests can achieve each party’s goals and objectives.  By sharing the burden of 
natural resource conservation and influencing the use of lands outside the military 
installation, encroachment is avoided and all interests are satisfied.  Conservation 
partnering, acquisition of easements, and deed restriction are important tools in the 
encroachment prevention toolkit.

c.	 Open Space Preservation:  An objective of comprehensive/general plans is to 
identify open space intended to break the monotony of urban development, provide 
green space for buffering conservation and protection of unique natural resource 
areas, and contribute to the quality of urban life.  Open space may be purchased by 
an interested party, such as The Nature Conservancy, for conservation purposes or  
a local government to achieve the objectives of the park recreation and open space 
element of a comprehensive plan; or it may by donated to a local governing body as 
a condition of development approval.  

5.	 Less than Fee Simple Acquisition:

a.	 Covenants, Easements, and Other Deed Restrictions:  Certain rights to property 
may be purchased by other than a governmental entity.  This may be referred to as 
“less than fee simple” purchase.  Normally this is a matter between a willing seller 
and a willing buyer.  The deed, including the covenant or restrictive easement, 
is recorded in the public land records of the city or the county.  Covenants on a 
property are enforceable in the courts.

There are several types of covenants and deed restrictions.  Perhaps the most 
obvious are homeowner association covenants imposed on homes and property 
within an association’s territory.  There are covenants that deal with uniformity of 
building design and color, landscaping, signing, parking, uses, and so forth.  The 
objective is to maintain property values and the appearance and value of community.

There can also be covenants on the use of property, limiting what would otherwise 
be permitted by the local zoning code.  These are in the form of  an agreement 
between a willing seller and a willing buyer that the property will be retained in a 
certain specified use category.  Easements and deed restrictions run with the land.
  

b.	 Purchase of Development Rights (PDR):  Title to real property involves a bundle 
of rights that may be acquired by a purchaser.  The difference is that only one or 
more targeted right(s) is purchased rather than the entire bundle of property rights.  
Development rights generally are the most valuable. 

An example of where the program works best is the acquisition of development 
rights associated with agricultural lands.  In suburban farmland environments, the 
local zoning ordinance may permit a specified density of residential subdivision 
development in addition to agricultural activities.  

Generally, rural 
agriculture 
land uses and 
activities are 
compatible with 
the presence of 
the military
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Short of downzoning, the purchase of development rights has been used to reverse 
this trend by reducing residential densities in areas where local government desires 
to preserve the open, agricultural character.   It is costly, but it also avoids possible 
costly litigation over the specter of downzoning. 

For the local county government, the piecemeal urbanization of the countryside will 
ultimately require the expansion of schools and roads, the increase of fire and police 
services, and the extension of public support services to support development.  
How does this relate to military installations and encroachment issues?  Most 
installations and ranges are located in rural environments.  The underlying 
zoning patterns, assuming there is original zoning in the first place, may present 
an opportunity for conversion of open, compatible farmlands to piecemeal, 
incompatible development that can place pressure on and threaten the utility of the 
operating missions of the military.

Generally, rural agriculture land uses and activities are compatible with the 
presence of the military.  There are some exceptions.  For instance, crops that attract 
birds can create a hazard to aircraft.  Some livestock, such as ostrich, are frightened 
by low-flying helicopters.  However, for the most part, agriculture and the military 
are compatible neighbors, each pursuing their respective missions without 
interference.

c.	 Land Swaps/Transfers:  The swapping of like-valued parcels of land can be an 
effective means of preventing encroachment pressures.  The transfer or exchange 
of property rights may involve no consideration other than the inherent value of the 
respective properties.  

Strategy:  Equal exchange between and among conservation foundations, the military, 
and state and local government can achieve the same encroachment prevention 
objectives short of fee simple acquisition.

d.	 Property Tax Incentives:  State and local governments, in setting property tax 
rates and collection requirements, may provide property tax incentives to achieve a 
valued public benefit.  

Strategy:  By offering preferential property assessment programs in exchange for the 
reservation of development rights that otherwise might contribute to encroachment, 
the local government and the property owner are compensated accordingly, the mutual 
objectives of each are satisfied, and the military mission is sustained.

Military installations demand less in local services than residential development would, 
and contribute much more to the local economies.  It is in the interest of state and local 
government to protect the military presence just as it would protect a major corporate 
employer.
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•	 Open Space and Local Tax Options:  The States of Pennsylvania and North 
Carolina have developed programs to provide a means whereby cities and 
counties may acquire, by purchase, gift, grant, bequests, devises, lease, or 
otherwise, using public funds, the fee or any lesser interest or right in real 
property in order to preserve open space.  This particular technique can be 
especially valuable in acquiring buffer areas adjacent to military installations 
using this open space acquisition authority granted by the State (see Appendix 
7.6. for examples of State enabling statutes).

6.	 Fee Simple Acquisition:  The acquisition in fee of property within a designated 
transitional or buffer area near a military installation is the most expensive option available 
to government.  The issue is that not all land use surrounding a military installation is 
incompatible with the base mission.  To the contrary, there are many land use activities, 
ranging from agriculture to commercial and industrial land use, that are highly compatible 
and good neighbors.  The cost to DoD or another governmental body to acquire more 
property than is needed or necessary to insulate military installations and ranges from 
civilian growth is both wasteful of limited public resources and can remove revenue-
producing property from the local tax rolls.

By substituting compatible and economically viable land use activities, the community’s 
goals for a vibrant and productive local economy are achieved and the mission of the 
military installation is sustained. 

Acquisition of property should be the last strategy used in the encroachment prevention 
toolkit unless there are no options, the risk to mission is significant, or there is an 
opportunity to partner with public and private conservation-based organizations to achieve 
multiple objectives that enhance the environment and support the military’s continuing 
presence.  The Sandhills Partnership and the Fort Bragg-Pope AFB conservation partnering 
experience are positive case studies in leveraging limited public and private resources to 
achieve multiple public and private goals.  

Strategy:  The time and cost involved amassing sufficient public resources to acquire 
property that may be in excess of need or necessity is wasteful of government resources 
and fiscally unsound.  There are equally viable, less costly options available.  Smart 
planning and the wise application of legally sustainable land use regulations simply 
make sense.  

Conclusion
Promoting compatible development near military installations is the thesis of this Practical 
Guide.  Planning and land use regulations are the best strategies to address land use 
compatibility issues, whether the issues involve the military, the community, neighbors, or a 
combination of all three.  

The goal of this Practical Guide is to inform and to encourage State and local governments 
and military leaders to work together to identify and solve the encroachment problem that 
can be harmful to both interests while protecting individual property rights.   Military 

The acquisition 
in fee of 
property within 
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near a military 
installation is the 
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to government
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installations working together on the issues addressed in this Guide can successfully carry 
over to working together on other issues that arise from neighbors living together – the 
military and the supporting community.  

The comprehensive/general planning themes identified in this Practical Guide focus on 
organizing community leaders and military installation commanders to work together, to 
plan, to implement, and to monitor balanced land use patterns near military installations.  In 
the end this will be for the benefit of both the neighboring community and the Department 
of Defense.  

This Practical Guide demonstrates that there are over 50 local land planning and regulatory 
tools and techniques available to guide compatible land use activities while protecting the 
public health, safety, and general welfare; reducing sprawl; and sustaining the military’s 
presence and missions in a community and a State.  

An important aspect of State planning law is to delegate to local government the 
responsibility to conduct land use planning as a grassroots exercise in local governance. 
The challenge confronting States that desire to deal with the issue of sprawl while 
sustaining military presence rests with the proper delegation of authority and accountability.  

States are aware of the economic impact the military presence can have on both the State 
and the local community’s economy.  Some States have taken aggressive steps to insulate 
installations from incompatible civilian encroachment.  Examples include Arizona, 
California, Florida, Georgia, Kentucky, North and South Carolina, Oklahoma, Texas, 
and Washington, to name a few.  All have enacted statutes to promote compatible land 
use patterns near military installations and ranges in one form or another.  However, the 
implementation of the State’s guidance rests with local government and its willingness to 
recognize inherent conflicting interests and to balance those interests in a way that creates 
a win-win for all interests and stakeholders.  This is no easy task.  It requires an in-depth 
understanding of the dynamic relationships that exist among all stakeholders.

The Appendixes present relevant resource materials, including examples of successful local 
statutes, codes, ordinances, and strategies that if judicially applied can promote compatible 
community planning and growth near military installations.  

The local comprehensive/general plan is the guiding light that can and should balance land 
use and community development goals for the benefit of all.  It represents the official public 
policy of local government and a statement about the future growth and development 
intentions that a local government may support.  It cannot be taken lightly because it sets 
the public policy framework and legislative agenda for local development codes as they 
may be enacted and enforced.

The past 15 years have witnessed enormous change in the way the Department of Defense 
operates.  Over 100 military installations of all types closed and a number of enduring 
installations became receiving stations for realigning military units and missions.  This 
trend is expected to continue with another round of base realignments and closures in 2005.

Planning 
and land use 
regulations 
are the best 
strategies to 
address land use 
compatibility 
issues

There are over 
50 local land 
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available
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With the rise in worldwide terrorist’s threats, DoD has revised how it will respond to such 
threats.  It is realigning the military force structure to be more mobile, agile, and responsive 
to any threat anywhere in the world, even within the continental United States.  

As a result, some local base operations may expand mission in response to the realignments 
of military personnel and assets.  Others may contract in response to realignments or close 
altogether.  For the receiving communities, the operational tempo will become more active.  
More aircraft may be flying.  Test and training ranges may expand.  Joint basing may 
become a focus of a realigned and reengineered force structure.  

The implications for State and local governments are twofold.  Increased military operations 
will yield greater local economic activity that will benefit State and local governments by 
the creation of new jobs and economic wealth.  Likewise, increased military operations 
will create increased potential for noise and accidents on and off base. The compromise is 
compatible land use planning at the local government level.

State and local governments that recognize these potentials and plan accordingly will be 
positioned to accommodate, manage, and direct growth in order to be responsive to the 
expanding military presence.  State and local governments that do not will find themselves 
poorly positioned to take full advantage of the military presence while protecting the public 
health, safety, and welfare of their residents.  

This Practical Guide to Compatible Development Near Military Installations provides 
guidance to State and local governments, military installation commanders, military and 
community planners, developers, business leaders, and residents on how to take maximum 
advantage of the available tools in support of the sustaining presence of the military.  

The local 
comprehensive/
general plan 
is the guiding 
light that can 
and should 
balance land use 
and community 
development 
goals for the 
benefit of all
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ENDNOTES

1  Solano County Airport Land Use Commission, California, Travis AFB Land Use Compatibility Plan 
(June 2002).
 

2  U.S. DoD. Atlas/Data Abstract, FY 2003, available at: http://www.dior.whs.mil/MMID/pubs.htm.

3  Id.

4  Civilian encroachment includes urban, suburban, exurban, and rural development patterns.

5  The U.S. Army manages a program equivalent to the Navy and Air Force AICUZ Program.  It is 
focused on military range test and training activities mostly associated with ground-based activities 
including the discharge and impact associated with artillery, aerial bomb drops, missile firing, heavy 
armor, and related ordnance practice.  It is referred to as the Army’s Operational Noise Management 
Program (ONMP).  For purposes of this guide, it will be considered synonymous to the AICUZ and 
RAICUZ programs.

6  The Defense Office of Economic Development manages the Joint Land Use Study (JLUS) program 
that may provide both technical and financial support to State or local governments that undertake joint 
compatible land use studies in cooperation with the nearby military installation.  Also available at:  
http://www.oea.gov/oeaweb.nsf/Encroachment?OpenForm. 

7  The Federal Aviation Administration (FAA) promulgated the Part 150 — Airport Noise Compatibility 
Planning Program.  Its purpose is to manage noise issues and achieve indoor sound level reduction to 
protect neighbors from aircraft noise.  However, the Part 150 Program does not include military airfields 
except for joint military-civilian use airfields.  Also available at: http://www.faa.gov/arp/environmental/
14cfr150/index14.cfm?ARPnav=acs.

8  Unless otherwise stated, reference to “AICUZ program or report” includes ONMP and the RAICUZ 
programs and reports.

9  These studies and the information they contain closely follow the FAA 14 C.F.R. Part 150 Program.  
However, the orientation is military operations. 
 

10  F.E. Trotter, Inc. v. Watkins, 869 F.2d 1312, 1314 (9th Cir. 1989); Blue v. United States, 21 Cl. Ct. 
359 (1990); and Chester Cox, Jr.; et al. v. the City of Wichita Falls, Texas, and the United States, No.99-
11249 (5th Cir. 2001), available at:  http://www.usdoj.gov/osg/briefs/2001/0responses/2001-0062.resp.
pdf.

11  Id.13. 

12  10 U.S.C. § 2391(b)(1).

13  Solano County, CA.  Travis Air Force Base Land Use Compatibility Plan (adopted by the Solano 
County Airport Land Use Commission (June 13, 2002)) (prepared by Shutt Moen Associates).  

14  10 U.S.C. § 2684(a).

15  U.S. Army Regulation 200-4.  Department of the Army, available at: http://www.tradoc.army.mil/sja/
webdocs%5Cenvironment%5CAR200-4.htm.

http://www.dior.whs.mil/MMID/pubs.htm
http://www.oea.gov/oeaweb.nsf/Encroachment?OpenForm
http://www.faa.gov/arp/environmental/14cfr150/index14.cfm?ARPnav=acs 
http://www.faa.gov/arp/environmental/14cfr150/index14.cfm?ARPnav=acs 
http://www.usdoj.gov/osg/briefs/2001/0responses/2001-0062.resp.pdf
http://www.usdoj.gov/osg/briefs/2001/0responses/2001-0062.resp.pdf
http://www.tradoc.army.mil/sja/webdocs%5Cenvironment%5CAR200-4.htm
http://www.tradoc.army.mil/sja/webdocs%5Cenvironment%5CAR200-4.htm


V-112

Practical Guide to Compatible Civilian Development Near Military Installations

helping communities help themselves

Table of Contents pgs ix, x, xi, xii, xiii, xiv, xv

16  Ariz. Rev. Stat. §§ 9-461.06, available at: http://www.azleg.state.az.us/FormatDocument.asp?inDoc=/
ars/9/00461-06.htm&Title=9&DocType=ARS ; 28-8461 available at:  http://www.azleg.state.az.us/
FormatDocument.asp?inDoc=/ars/28/08461.htm&Title=28&DocType=ARS.

17  Cal. Gov’t Code § 65300 et seq., available at:  http://www.leginfo.ca.gov/cgi-bin/displaycode?section=g
ov&group=65001-66000&file=65300-65303.4.

18  Florida Senate Bill — S.B.1604 (2004), available at:  http://www.flsenate.gov/cgi-bin/view_page.pl?Tab
=session&Submenu=1&FT=D&File=sb1604er.html&Directory=session/2004/Senate/bills/billtext/html/.

19  Arizona Military Compatibility Project, available at:  http://www.azcommerce.com/communityplanning/
compatibility.asp .

20  Cal. GOV’T CODE §§§§§ 65352, 65944, 65404, 65940, and 65944, (2004), available at:  http://www.
leginfo.ca.gov/cgi-bin/calawquery?codesection=gov&codebody=&hits=20.
  

21  S.B. 1604 (2004), amending Fla. Stat. §163.3175, available at:  http://www.flsenate.gov/cgi-bin/view_
page.pl?Tab=session&Submenu=1&FT=D&File=sb1604er.html&Directory=session/2004/Senate/bills/
billtext/html/.

22  See Figure V-17 for an illustration of an imaginary surface.  

23  Cal. Gov’t Code § 65300 et seq.

24  H.B. 2662, amending Ariz. Rev. Stat. § 28-8483, available at:  http://www.azleg.state.az.us/
FormatDocument.asp?inDoc=/ars/28/08483.htm&Title=28&DocType=ARS.

25  “Areas of Critical State Concern” is one reference used throughout this Guide.  However, this is a 
term of art, and those States that have embraced the concept also refer to such areas of interest by terms 
such as, “Areas of Greater than Local Concern” (Washington State), or “Areas of Statewide Significance” 
(California and New York), or “Areas of Activities of State Interest” (Colorado) or simply ”Areas of 
Concern.”  In the State of Georgia the State Department of Community Affairs may designate a natural or 
historic resource of importance as a “Regionally Important Resource” (RIR).  The RIR warrants special 
consideration by local government.  Failure by a local government to honor the State designation could 
make the local government ineligible for State funding for regional economic development grants.  

Whatever term a State chooses to identify such areas, the importance is that States are increasingly 
recognizing that there are unique assets and resources that are of significance to an entire State (i.e., 
Maryland’s Chesapeake Bay, Florida’s Everglades, etc.).  This significance goes beyond local concern and 
requires special oversight.

26  Fla. Stat. § 380.05(2)(c).

27  Black Hills Council of Local Governments,  Ellsworth AFB Joint Land Use Study (June 1995).

28  Id.

29  State of New Mexico, Office of the Governor, Exec. Order No. 2004-046, “Land-Use Planning and 
Military Installations Compatibility,”  available at:  http://www.governor.state.nm.us/orders/2004/EO_
2004_046.pdf.
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30  Davis-Monthan AFB, Gila Bend Auxiliary Airfield, Luke Auxiliary Airfield #1, Florence and Silver Bell 
Air National Guard Bases, and a statewide planning handbook for use by local cities and counties. 

31  See Ariz. Rev. Stat. § 28-8485, available at:  http://www.azleg.state.az.us/FormatDocument.asp?inDoc=/
ars/28/08485.htm&Title=28&DocType=ARSFormat Document.

The statute states:  

Airport influence areas; notice: 

A.  After notice and hearing, this state [Arizona] or the governing body of a political subdivision  that  
	 has established or operates an airport may designate as an Airport Influence Area for all property  
	 that is in the vicinity of the airport, that is currently exposed to aircraft noise and overflight and  
	 that either has a day-night average sound level of sixty-five (65) decibels or higher; or is within  
	 such geographical distance from an existing runway that exposes the area to aircraft noise and  
	 overflights as determined by the airport owner or operator. 

B.	 If this state  or the governing body of a political subdivision establishes an airport influence area,  
	 this state or the governing body shall prepare and file a record of the airport influence area in the  
	 office of the county recorder in each county that contains property in the airport influence area.  
	 The record shall be sufficient to notify owners or potential purchasers of property in the airport  
	 influence area that property in the area is currently subject to aircraft noise and aircraft overflights.

32  Ariz. Rev. Stat. § 28-8461, available at:  http://www.azleg.state.az.us/FormatDocument.asp?inDoc=/
ars/28/08461.htm&Title=28&DocType=ARSFormat Document.

33  Cal. Gov’t Code § 65300 et seq., available at:  http://www.planning.org/growingsmart/pdf/states/cal.
pdfhttp://www.planning.org/growingsmart/pdf/states/cal.pdf.

34  City of Aurora, Colorado, Zoning Districts (Art. 8, Overlay Districts, Div. 1 Airport Districts, 
Sec. 146-801 – 811), available at:  http://library6.municode.com/gateway.dll/CO/colorado/
2616?f=templates&fn=default.htm&npusername=13725&nppassword=MCC&npac_credentialspresent=tru
e&vid=default ; and Municode.com | Online Library and visit Zoning Districts, Art. 8, Sec. 146-801 – 811.

35  City of Aurora, Colorado.  Airport Noise Standards, available at:  http://library6.municode.com/
gateway.dll/CO/colorado/2616?f=templates&fn=default.htm&npusername=13725&nppassword=MCC&n
pac_credentialspresent=true&vid=default; and Municode.com | Online Library and visit Zoning Districts, 
Art. 8, Sec. 146-811-817.

36  Orlando, Fla, ordinance § 58.383, available at:  http://64.233.161.104/search?q=cache:1Yma3ygrT6YJ:
www.wyleacoustics.com/acpdfs/OrlandoZO.pdf+orlando+florida+ordinance+Section+58.383&hl=en&ie=
UTF-8.

37  North Carolina General Statute Chapter 47E – Residential Property Disclosure Act, available at:  http://
www.ncrec.state.nc.us/bulletin/fall95bulletin/disclosureinstructions.htm.
Arizona also has disclosure laws.  See Ariz. Rev. Stat. §§ 32-2114A and 32-2183A.  See also Virginia 
disclosure laws, Residential Property Disclosure Act, § 55-518 and 55-519.  In Virginia, real estate 
disclosure law is permissive in that disclosure may or may not occur.  It largely depends on the local 
government and real estate community.
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38  Tahoe-Sierra Preservation Council, Inc., et al. v. Tahoe Regional Planning Agency et al., 535 U.S. 302 
(2002), available at:  http://law.wustl.edu/landuselaw/tahoeusamicusbrief.htm.

39  Id. Justice Stevens delivered the opinion of the Supreme Court.  

40  Id. 

41  Escambia Cty, Fla., ordinance no. 2003-24 (June 24, 2003).

42  Tucson, Ariz., ordinance § 97-81.

43  274 U.S. 365 (1926).

44  APA. (9193) A Planning Guide to Land Use Law.  Edited by  Stuart Meck and Edith M. Netter.  APA 
Planning  Press.  “Comprehensive Plan and the Law,”  by Daniel R. Mandelker and Edith M. Netter.

45  Live Ordinance Arrival and Departure Corridors is a term of art and does not reflect accepted military 
terminology, nor terminology used by the State of Arizona.

46  Arizona Department of Commerce, Draft Regional Compatibility Plan for Maricopa County/Luke AFB 
(prepared by Parsons and Associates) (Dec. 2002), available at:  http://www.commerce.state.az.us/doclib/
COMMASST/WMCC_LAFB_Regional_Compatibility_Plan_-_March_2003.pdf.

47  Ariz. Rev. Stat. § 28-8461.9, available at:  http://www.azleg.state.az.us/ars/28/08461.htm.

48  Federal Aviation Administration,  available at:  FAA Airport Noise Compatibility Planning Toolkit, V-10 
(Apr. 2000).

49  Montgomery County Planning Commission, Ohio, Joint Land-Use Study to Revise the Wright-Patterson 
Air Force Base Zoning Regulations iii–iv (prepared by Wyle Research Laboratories, Arlington, VA)  (Sept. 
1996).
  

50  Air Force Instruction 327063 (2002) and Navy Instructions 11010.36B (2002).

51  Maryland-National Capital Park and Planning Commission,  Functional Master Plan for Preservation 
of Agriculture and Rural Open Space in Montgomery County (Oct. 1980), available at:  http://www.mc-
mncppc.org/community/plan_areas/rural_area/master_plans/ag_openspace/toc_ag_open80.shtm.

52  Id.

53  This program originally was proposed by the Maryland-National Capital Park and Planning Commission 
(MNCPPC) (see note 53 supra) and adopted by the Montgomery County Council in 1980 as an adjunct to 
the Master Plan for Preservation of Agriculture and Rural Open Space.

54  Cal. Gov’t Code §§ 65846-65869.5.  See also Fla. Stat. Ann. §§163.3220-163.3243.

55  Signed into law by Gov. Tom Ridge in 1999, available at:  http://www.dep.state.pa.us/growgreen.
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56  Aurora, Colo. Code. § 146-808(b), 809(B)., available at:  http://library6.municode.com/gateway.dll/CO/
colorado/2616?f=templates&fn=default.htm&npusername=13725&nppassword=MCC&npac_credentialspr
esent=true&vid=default ; and Municode.com | Online Library , and visit Zoning Districts, Art. 8, Sec. 146-
808-809.

57  14 C.F.R. Part 77.28, available at:  http://www.access.gpo.gov/nara/cfr/waisidx_04/14cfr77_04.html.

58  Federal Aviation Admin. (Airport Div, Southern Region) Land Use Compatibility and Airports, iii-15 
(Sept. 1999), available at:  http://www.aee.faa.gov/noise/aee100_files/LUPItoolkit/iii.b.pdf.

59  Blue v. United States, 21 Cl. Ct. 359 (1990); F.E. Trotter, Inc. v. Watkins, 869 F.2d 1312, 1314 (9th Cir. 
1989). 

60  Id.

61  S.B. 1604 (2004), amending Fla. Stat. §163.3175, available at:  http://www.flsenate.gov/cgi-bin/view_
page.pl?Tab=session&Submenu=1&FT=D&File=sb1604er.html&Directory=session/2004/Senate/bills/
billtext/html/.

62  DANIAL R. MANDELKER, Land Use Law §6.13 (4th ed. 1977).  See also John J. Delaney; Vesting 
Verities and Development Chronology: A Gaping Disconnect, 3 Wash U. J. L.  Pol’y 603–622 (2000), 
available at:  http://law.wustl.edu/journal/3/pg603to662.pdf   This is an exhaustive treatment of the 
question of vesting, and the reader is encouraged to visit this site. 

63  Id. at § 6.12. 

64  See, e.g., Prince Georges County v. Blumberg, 407 A.2d 1151 (Md. 1979); Pemberton v. Montgomery 
County, 340 A.2.d 240 (Md. 1975). 

65   Avco Community Developers, Inc. v. South Coast Regional Commission, 553 P.2d 546 (Cal. 1976).

66  Federal Aviation Act, 49 U.S.C. §§ 40103(a)(1), (2) and 40102(30)) et seq; Causby v. United States,328 
U.S. 346 (1946), and Aaron v. United States, 160 Ct. Cl, 295, 311 F.2d 798, 801 (1963).

67  10 U.S.C. § 2684a.

68   Id.

69  North Carolina Safe Harbors program description and resource materials available at:  http://www.
environmentaldefense.org/article.cfm?ContentID=139&Page=2&subnav=&project=&colorback=ffffff.
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